IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES
v. : CRIM NAL NO. 92- 288
MUHAMVAD ASKARI

VEMORANDUM ORDER

Def endant was indicted on May 21, 1992 for bank robbery
inviolation of 18 U. S.C. 8§ 2113(a). On June 30, 1992, defense
counsel notioned the court for a hearing to assess defendant's
conpetency to stand trial. A hearing was held on July 8, 1992 at
which Dr. Tinothy Mchals testified about defendant's psychiatric
state. The court determ ned that defendant was conpetent to
stand trial. During trial, defense counsel infornmed the court
t hat defendant had not received his nedication that norning and
had indicated to her that he was hearing voices. The court then
held a hearing at which it heard testinony fromDr. Jeanette
Jimenez-Silva. The court concluded that defendant was conpetent
to stand trial. The trial continued and a jury found defendant
guilty on July 13, 1992.

On January 29, 1993, prior to defendant's sentencing,
def ense counsel filed another notion for a conpetency hearing.
The court held a hearing on February 12, 1993 at which it heard
testinmony from Doctors Edward Guy and Cat herine Barber. The
court found that defendant was not conpetent to be sentenced and
provisionally comritted himto the custody of the Attorney

General under 18 U.S. C. § 4244(d).



Upon the filing of a certification of conpetency from
the institution in which defendant was housed, defendant was
sentenced on July 27, 1995 to 210 nonths of inprisonnent.

Def endant appeal ed his sentence to the Third Crcuit which
affirmed the sentence on March 5, 1997. The Circuit Court then
granted a rehearing en banc and again affirned defendant’s
sentence on April 8, 1998. Wen the Sentencing Comm ssion
adopted an anendnent to U.S.S. G § 5K2.13, which governs
departures for dimnished capacity, the Crcuit Court granted a
notion for reconsideration and on Novenber 6, 1998 remanded this
case for resentencing pursuant to the anended gui deli ne.

Def ense counsel sought tinme to prepare for
resentencing. The court schedul ed sentenci ng proceedi ngs for My
26, 1999. Those proceedi ngs were tw ce continued upon request of
def ense counsel. Then, before the new tine for resentencing,
defendant filed a pro se notion for a new trial.

The court could not then resentence defendant unless
and until his notion for a newtrial were denied. It appeared to
the court, however, to be inappropriate to adjudicate a notion of
an uncounsel ed defendant in pre-sentence status with a
psychiatric history. Yet, followng the filing of the notion,
def ense counsel sought to withdraw because of perceived issues
regardi ng the conpetency or effectiveness of trial counsel, a

fell ow menber of the Federal Defender’s Ofice. On May 17, 2001,



defendant filed a Mdtion for New Counsel in which he suggested
the ineffectiveness of trial counsel and conflict with current
counsel. The court has endeavored to secure a CJA attorney who
woul d be prepared to assert and argue ineffectiveness by a
vet eran nenber of the Federal Defender’'s O fice.?

In the neantine, defendant filed a pro se Petition for
Mandamus on Septenber 13, 2001 by which he seeks to conpel the
court to reduce his sentence by 36 nonths, defendant’s
cal cul ation of the tine between Novenber 6, 1998 and
Septenber 13, 2001. While defendant will, of course, be given
credit for all tinme served, he is currently under no sentence
whi ch coul d be reduced.

| f what defendant actually wants is to proceed to
resentencing and he is abandoning his request for a newtrial, a
sent enci ng proceeding could be held i mediately with current
counsel. There would be no prospect of a conflict in those
circunstances.? Defendant could still chall enge the conviction
itself on ineffectiveness grounds, if he w shed, under 28 U S.C
§ 2255. Indeed, ineffective assistance of trial counsel is

generally an issue to be raised by way of a 8§ 2255 petition. |If

The Federal Defender's Ofice review applications and
makes recomendati ons for certification of CJA counsel

2t would, of course, also be nore efficient. New
sent enci ng counsel would have to replicate the significant
efforts to prepare for such a proceedi ng al ready undertaken by
current counsel during the requested continuances.
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def endant wi shes to pursue a new trial pre-sentencing, this
shoul d be done with proper counseling and not pro se.

The court believes that w thout breaching any
prof essi onal standard, current counsel could at |east consult
w th defendant about his options and the potential risks of pro
se subm ssions, and assist himin clarifying precisely how he now
W shes to proceed.

ACCORDI NG&Y, this day of Septenber, 2001, IT IS
HEREBY ORDERED t hat defendant advise the court within thirty days
whet her he wi shes to proceed to resentencing, in which event a
sentenci ng proceeding wll again be schedul ed, or seeks a new
trial prior to resentencing, in which event the court wll
proceed with efforts to enlist new counsel and then resolve all

i ssues pertinent to a request for a new trial.

BY THE COURT:

JAY C. VWALDMAN, J.



